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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.

 APPEAL No.42/2012           
              Date of Order. 08.11.2012
DR. ANIL KUMAR BANSAL,
OLD HOSPITAL BAZAR,
BATHINDA (PUNJAB).     


  ………………..PETITIONER

Account No. NRS/ GC/13/0127
Through:

Dr. Anil Kumar Bansal, ( Proprietor)
Sh. S.R. Jindal, Authorised Representative.

VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through

Er. H.D. Goyal
Addl.Superintending  Engineer

Operation Division,

P.S.P.C.L. Bathinda.
Sh. Darshan Gopal, Revenue Accountant.


Petition No. 42/2012 dated 28.08.2012 was filed against the order dated 26.07.2012 of the Grievances Redressal Forum (Forum) in case No.CG-55  of 2012  upholding decision  dated 25.02.2003 of the  Circle Dispute Settlement Committee  (CDSC) regarding disputed  connected  load. 
2.

Arguments, discussions & evidences on record were held on 25.10.2012 and 08.11.2012.
3.

Dr. Anil Kumar Bansal, alongwith Sh. S.R. Jindal, Authorised Representative  appeared on behalf of the petitioner. Er. H.D. Goyal, Addl.Superintending Engineer/Operation  Division, PSPCL, Bathinda   alongwith Sh.Darshan Gopal, Revenue Accountant  appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).

4.

Sh. S.R. Jindal, the petitioner’s counsel (counsel), submitted that the petitioner is having NRS category connection for running diagnostic centre  bearing Account No. GC-13/0127 in the name of Sh. Anil Kumar Bansal  having sanctioned load of 36.760 KW under AEE/Commercial Sub-Division, Bathinda. The petitioner being Radiologist is running X-Ray Machines for diagnostic purpose. The premises of the petitioner was checked by Sr.Xen/Enforocement Bathinda on 10.08.2005  wherein it was alleged that electric load of  110.288 KW  was found against the sanctioned load of 36.760  KW.  Accordingly,  the SDO/Commercial-II. Bathinda vide its Memo No. 1592   dated   06.09.2005   charged  penalty   of  Rs. 1,82.775/- as under:-

Advance Consumption Deposit (ACD)         = Rs. 51,800-00

Service Connection Charges (SCC)
     = Rs. 37000-00

Transformer Charges.


       =Rs.  93975-00


 Total:





      = Rs. 1,82,775/-


He next submitted that the petitioner being not satisfied with the demand of the respondents,  kept on challenging in various  courts.  Ultimately in view of directions of the Hon’ble Punjab & Haryana High Court,  the appeal was filed  before the  CDSC on 23.08.2011. The CDSC in its decision dated 17.02.2012 illegally revised the penalty from 1,82,775/- to 3,31,313/-. An appeal was filed in the Forum,  which also did not accept the plea of the petitioner.  


 The counsel  argued that the alleged checking dated 10.08.2005  was totally false and baseless regarding un-authorized connected load on flimsy ground. The petitioner signed the checking report under protest  but did not agree with the checking.  The checking agency falsely calculated and showed connected load over and above the actual load at site. There were three X-ray machines, which were taken as having 350 ma + 350 ma + 500ma as against the actual rating of 200 ma + 300ma + 300ma.  The  fact is that 350ma X-ray machines are not even manufactured. The CDSC in its meeting held on 17.02.2012 decided that capacity of the X-ray machines  mentioned  as 350 ma in the checking report  be treated as 300 ma, hence connected  load was re-calculated as 103. 088 KW.   He next argued that  same  X-ray machines are installed for  the last 20-25 years.  Prior to this, the premises were checked on 09.05.2002. During this checking, the load of same  machines was taken at 64.00 KW. On a representation made by the petitioner, the CDSC Bathinda on 25.02.2003, relying upon the capacity of the X-ray machines, had then accepted that the load was within sanctioned load  and the demand of Rs. 78,200/- on the basis of checking  dated 09.05.2002 was set aside.  The relief was allowed in view of a  similar case of Dr. Nagpal.  Before  deciding the case of Dr. Nagpal,  a  Committee headed by Sr. Xen was  constituted  on the directions of the ZDSC Bathinda to recheck the load of  X-ray   machines of Dr. Nagpal. .  The  case of Dr. Nagpal was decided on  11.09.2002 and  load of X-ray machines of 36 KW was reduced to 10 KW.   The petitioner’s case was decided on the same pattern but committee’s report was  not given to  the petitioner.  The  load of X-ray machines assessed at 64 KW was recalculated and  total load was found  within the sanctioned load. He next submitted that the X-ray machines are being operated by a  changeover switch. The  petitioner had already moved request dated 27.03.2002 and again on 20.06.2002 for sanctioning the change over switch but the respondents  failed  to do the needful.   The checking  agency on 09.05.2002 has written a  note that X-ray plants are connected with a changeover switch with each other.  All the three machines are never operated simultaneously.  Only one machine can be operated at a given time.  Therefore, load of all  the three machines can not be taken as connected load.  Even otherwise as per the capacity of the X-ray machines, the concerned manufacturer, the General Electric India Limited has issued a  certificate regarding capacity of said machines as 1.2 KW.   Moreover, the sanctioned load is only 36.760 KW.  Had 110 KW load been run, there is no reason that  these equipments were  not damaged.  Again in the  checking report, the MDI recorded is 14.913 KVA which comes around to 10 KW.  Had more load been run, the MDI would have shown that.    He pointed out that the   load  of the same  X-ray machines in   the   different    reports    has been 
checked/calculated as under:-
(a)   Checking dated 09.05.2002.

64.000 KW

(b)   Checking dated 10.08.2005.

90.400 KW

( c)   CDSC on 17.02.2012.

83.200 KW

(d)   CDSC decision dated 25.02.03        20.000 KW
Therefore, the reports are not reliable especially when load of 20 KW of these X-ray machines have been accepted by the respondents in decision dated 25.02.2003. Even  the light load in the checking report has been shown light point 84 x 0.080 KW = 6.720 KW, whereas the petitioner had only tubelights/CFL fitting only.  The load has not been checked in view of Electricity Supply Regulation (ESR), Regulation 14.2 and CC No. 03/2010 on actual connected basis.   In the checking report, one  X-ray machine is mentioned of 500 ma. No machine of X-ray plant of  500 ma has ever been installed by the petitioner.  He submitted that the  CDSC in their decision dated 17.02.2012 has revised the penalty from 1,82,775/- to 3,31,313.  However, the Forum in its decision dated 09.08.2012 directed that additional amount be challenged before the respective DSCs.  He argued that the view taken by the CDSC/Forum are  unsustainable and the orders passed by both the authorities are liable to be set aside with cost.


 
5.
            Er. H.D. Goyal, Senior Executive Engineer, representing the respondents submitted that the  premises of the petitioner was checked by Sr. Xen/Enforcement, Bathinda as per Regulations of PSPCL.  The checking made by Sr.Xen/Enforcement dated 10.08.2005 was legal and valid.  The petitioner had signed  the checking report under protest but has not recorded any remarks regarding any irregularity committed by the Checking Officer.     He pointed out that DSC decided that rating of X-ray machines  be taken as 300 MA instead of 350 MA, and whole of the  remaining checking report  is  held  to be correct . Regarding operating three X-ray machines through a change over switch, he submitted that the petitioner has not operated the machinery as per rules of PSPCL.  The petitioner has never taken permission for a  change over switch as per rules of   PSPCL. Further,  the plea taken by the petitioner for re-checking  can not be considered,  because rechecking of the load has been requested by him after a  period of nearly seven years from the date of checking.  The  present rechecking of load can not be applied retrospectively.  The checking was conducted by the competent authority. The letters and certificate of General Electric India Limited about the load of X-ray machines has no relevancy with the present case.  The load was calculated as per capacity mentioned  on  the machines as well as method applied by the competent authority to check the load.   Countering the argument that load of 20 KW was accepted  in order dated 25.02.2003 of the CDSC, he pleaded that  the checking conducted on 09.05.2002  on the basis of which order was passed on 25.02.2003  has no relevance with checking conducted  on 10.08.2005.  He argued that the contention  of the petitioner  that the machines are very old  and the same machines have been running for last 25 years, can not be relied upon because as per the    letter    pad  of   the    petitioner, his unit   is equipped    with Digital X-rays,  3 X-ray     units    with    image     intensifier     and      television 
(I.I.T.V.) and Ultrasound Scanner.  Whereas in the checking report dated 10.08.2005, the checking team has reported only 3 X-ray machines besides light load and no ultrasound scanner and Image Intensifier TV has been reported.  So, the checking team has reported what was found connected at the time of checking.  Therefore, the plea of the petitioner  that the same machines are running is  not justified.  He contradicted the argument  of the petitioner  that the meter/wires/transformer of the petitioner could be damaged  due to use of connected load of 110.277 KW against  the sanctioned load of 36.760 KW.   He argued that since whole of the load was not being used by him at one  time,  there was no question of any damage.   He further submitted that the case of the petitioner had been pending before the Civil Courts, High Court and various different Dispute Settlement Committees .  No relief has been allowed.  He requested to dismiss the appeal of the petitioner as the claim of the petitioner is without any merit. 




During the course of proceedings, it was noticed that in the checking report dated 10.08.2005, three X-ray machines with the capacity as mentioned below  are noted;


i)

350 ma 80 KVP         =  22.400  KW


ii)

350 ma 100 KVP       =  28.000   KW


iii)

500MA 100 KVP
  =   40.00   KW


This report has been signed by the petitioner under protest which is mentioned on the report.  In appeal before the CDSC, it has been accepted that there is no X-ray machine of 350 ma available in the market.  Accordingly, the capacity of two X-ray machines mentioned as 350 ma has been taken as 300 ma each.  This do indicate possibility of   inaccuracies in the checking report, two of which have been accepted by the CDSC.  The petitioner had also brought on record an earlier checking report dated 09.05.2002, where in three No. of X-ray machines of 300 ma 100 KVP, 300 ma, 100 KVP and 200 ma 100 KVP have been mentioned.  The connected load of these three X-ray machines has been calculated at 64.00 KW in the inspection report.  The petitioner also brought on record, the order of the  CDSC dated 25.02.2003 wherein  based on the decision in the case of Dr. Nagpal, the connected load of the petitioner was found to be within the sanctioned load and no amount was considered recoverable from the petitioner.  When these facts were pointed out to the Sr. Xen, attending the proceedings, he vehemently argued that checking report dated 09.05.2002 as well as order dated 25.02.2003 is not relevant because during the intervening period, there could be change of  X-ray machine.  Hence only, the checking report dated 10.08.2005 is relevant  for the present petition.  It was again brought to the notice of the Sr. Xen that even if the X-ray machines had been changed  during the intervening period, the load of X-ray machines  is required to be considered based on its capacity which  is the same in respect of two X-ray machines and is  mentioned higher in the case of third machine.  He was also  questioned  about the details given while sanctioning the load  in the case of the petitioner.  The case was adjourned and  the Sr. Xen   was    asked  to     furnish     the     following 

information:-

i)
Copy of A&A Form or details  of load submitted by the petitioner at 
the time of obtaining connection.,

ii)
Method of calculation of load being applied in the case of other 
similar consumers.


iii)
Report and recommendations given by the Committee in 

the case of Dr. Nagpal.


iv)      Confirmation regarding receipt/non-receipt of letter from the 

consumer regarding approval to changeover switches.  If 

application is received then reasons for not giving approval 

to the installation of CO switches.


The petitioner was also directed to furnish following information/documents:-


i)

Copy of Rules under which application for approval to 


change over switches was made.

ii) 

Literature or any other documentary proof to prove the 

actual load of machines. 




On the date of next hearing, the Sr. Xen submitted that this being a very old case, copy of A&A Form or the details  of load applied at the time of taking connection could not be located.  He submitted that connected load in the case of the Dr. Nagpal and in the  case of the petitioner was calculated    by the checking agencies in a similar manner.  Further, he   conceded  that   in    case of Dr. Nagpal, the   ZDSC in its meeting    held on    16.03.2001 held     that     load     of   X-ray m      machines     which      was        taken         36 KW   be   taken    at     10 

 KW. Regarding the receipt of request for approval of change over switches, he submitted that no such request was received in the office.  When confronted  with the evidence in possession of the petitioner regarding filing of application for approval of change over switch, he conceded that he can not comment on this issue in the absence of any evidence with him.   He also did not furnish any method of calculation of  load which was being applied in the case of other similar consumers on the plea that there are no consumers having similar  X-ray machines.



The  counsel of the petitioner submitted that on the basis of  load calculations in the case of Dr. Nagpal, the connected load of three X-ray  of 300 ma,+300ma+200ma works out 17.777 KW.  He pointed out that the second dispute is regarding light load as all the light points have  been calculated at 80 watts whereas only tubes and  CFL bulbs are  installed.   In terms of ESR 14.2 and CC 03/.2010, the actual load comes to 16.528 KW against the calculated load of 19.888 KW.  Therefore,  connected load works out to 17.777 KW + 16.528 KW  = 34.505 KW against sanctioned load of 36.760 KW.  Hence the total checked load  is within  the sanctioned load and no charges are leviable.  He next submitted that at the time of checking, voluntarily discloser scheme (VDS)  was  in force.  CC 07/2005 states that there will be no checking of connected load during the period of VDS  and no penalty for un-authorised extension in load shall be levied.  Accordingly, the checking itself was illegal and no charges can be levied on the petitioner on the basis of said checking report and prayed to set aside the decision of the Forum on the grounds of this illegality.  During discussions when this circular was brought to the notice of the Sr. Xen,  he conceded that these instructions were applicable during the course of checking and hence checking of load and levy of charges may   not  be strictly in accordance with this circular.   . 

6.

I have carefully gone through the written submissions made in the petition, written reply of the respondents, oral arguments of the representative of PSPCL as well as other material brought on record.  During the course of proceedings, the counsel of the petitioner brought on record CC No. 07/2005 dated 02.02.2005 through which VDS for DS and NRS category consumers was introduced for the period 01.02.2005 upto 31.03.2005.  He submitted that in CC 07/2005, it was mandated that  there will be no checking  of the connected load during the period of VDS and no penalty for any un-authorised extension in load shall  be levied.  This scheme was extended upto 30.09.2005 through CC No. 45/2005  dated 12.07.2005.  The extension  of  VDS was on the same terms and conditions as mentioned in CC No. 07/2005.  He contended that the premises  of the petitioner was checked on 10.08.2005, when VDS was still inforce.  Accordingly, no penalty  could be levied  in view  of the instructions of the respondents.   When these circulars were brought to the notice of the Sr. Xen, he conceded that as directed in the circulars, no checking of connected load could be carried out during the period, VDS remained enforce.   However, he argued that this plea has not been raised during the proceedings before the CDSC or the Forum.  The counsel argued that reference to the said circulars was made   during the  appellate proceedings  before the Forum.  It was contended  that even if, this plea could not be taken before the lower authority,  this is very material to the case of the petitioner being the instructions of the respondents.  Therefore, the petitioner should be allowed to raise his plea.


There is merit in the submissions made by the counsel.  Even if, this argument was not specifically highlighted before the lower appellate authorities,  the fact remains that it is based on the  circulars issued by the respondents  themselves.   There is no denying the fact, that clear instructions were  issued , not to carry out any checking  of connected load during the period of VDS  and not to levy  any penalty for un-authorised load.  Since the inspection was carried out on 10.08.,2005, when the VDS had been extended on same terms and conditions upto 30.09.2005 and CC No. 45/2005  has issued much earlier on 12.07.2005, no penalty for un-authorised load is exigible on the basis of checking of connected load carried out during the period of  VDS.  Even otherwise, from the  facts   discussed in  above paragraphs, it is apparent that  the Sr. Xen could not furnish any details of load submitted by the petitioner at the time of obtaining connection which could clarify the calculations of connected load of the X-ray machines.  No similar case, wherein load of the X-ray machine has been  calculated in similar manner  was brought on record inspite of specific instructions. The counsel, on the other hand, brought on record the orders of the ZDSC   in the case of Dr. Nagpal, wherein load of X-ray machine similarly calculated had  been reduced to 10 KW from 36 KW.  In the case of the petitioner,  the CDSC in its  order dated 25.02.2003,based on the case of Dr. Nagpal, re-calculated the load of X-ray machines  and  held it  to be within the sanctioned load.  The checking of the load in the case of the petitioner then had  been carried out  on 09.05.2002 and the load of the X-ray machines was taken at 64.00 KW.  When these facts were brought to the notice of the Sr. Xen, he argued that  during the intervening period, the X-ray machines could have been changed.  This argument of the Senior Xen has little merit because the X-ray machines of the same capacity and rating will have the same connected load, even if changed or replaced.  Another contention of the counsel which needs to be taken note of is regarding the capacity mentioned in the checking report.  There are two machines mentioned of  350 ma, whereas the CDSC accepted that there are no X-ray machines of  350 ma  and both these  machines were considered of 300 ma.  Again one X-ray machine mentioned is of 500 ma, which according to the petitioner was of 200 ma and that was the  reason for signing the checking report under protest.  In my view, considering the re-calculated load of 10 KW against 36 KW in the case of Dr. Nagpal, the connected load of three machines would not exceed 29 KW even if the capacity of the third machine is taken at 500 ma.   Whether the third machine was of 500 ma  is not beyond doubt considering other inaccuracies  in the report which have been accepted by the CDSC.   It also needs to be taken note of that the  MDI of the connection of the petitioner never exceeded 10 KW  indicating that the load of the X-ray machines was much lower than what was calculated  in the checking report. Thus, there is little possibility that connected load materially exceeded the sanctioned load in the case of the petitioner.  Considering  these facts, I am of the view that levy of penalty in the case  of the petitioner was not justified considering the instructions contained in CC No. 07/2005 dated  02.02.2005 and  CC No. 45/2005 dated 12.07.2005 and other material brought on record.   Accordingly, the penalty levied is  held  to be  not recoverable  and the respondents are directed that the amount excess/short, if any, may be recovered/refunded from/to the petitioner with interest according to the instructions of PSPCL.

7.

The petition is allowed. 








     (Mrs.BALJIT BAINS)

                      Place: Mohali.

                                      Ombudsman,


Dated:
 08.11.2012

            

      ElectricityPunjab





                 Mohali. 

